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QUESTION PRESENTED 


Whether the refusal of the District Judge to aive 
t! e jurv an instruction of the defense of alibi, as requested 
bv the defense, vas error reouiring reversal. 
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STATEMENT PURSUANT TO 28(3 ) 

Preliminary Statement 

This appeal is from a judgment of the United 
States District Court for the Southern District of New York 
(The honorable Marvin E. Frankel) rendered on October 2 3, 
1974, convicting appellant of armed Lank robbery and sen¬ 
tencing him to five years in prison. 

The Legal Aid Society, Federal Defender Services 
Unit, was continued as counsel on appeal, pursuant to the 
Criminal Justice Act. 

Statement of Facts 


Appellant Coughlin and Fetor Peps '.."ere indicted 
for conspiracy to rob a bank (count 1}, bank robbery (count 
2 ) , bank larceny (count 3), and bank robbery while armed 
(coun t 4) . * 

The evidence presented by the Government showed 
that on October 30, 1972, at about 11:30 a.m. (29, 87**), 
three men robbed the Empire National Dank, a bank insured by 
the Federal Deposit Insurance Company (111), and took from 
tnat bank $31,000 (112) . Tellers, bank officers, and 


* The indictment is annexed as E to appellant's 
seoarate appendix. 

** Numerals are references to paces of the trial trans¬ 
cript . 
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bank customers could not identify the people involved in 
tne crime because they wore ski masks ( 33 , 61, 78, 88 ) and 
coats (29, 33, 61, 73). Testimony as to the height of the 
roboers conflicted. One of the witnesses said the robbers 
were tall (29, 95) and another that they were average height 
(o5-6) . All agreed that one was shorter than the other 
two (67, 81). one carried a gun (30, 61, 78) which one wit¬ 
ness said resembled a magnum ( 79 ). 

Between 11:00 a.m. and 12:00 noon on October 30, 
three men were seen runnina from the bank ( 88 ) carrying 
wnite sacrrs. They got into a large green car (89). At about 
11:45 p.m., an FBI agent found a green car in an A&P park¬ 
in'-: let near the bank (99). 

me only witness to connect appellant and Pepe'to 
the crime was Walter Burton., co-conspirator, who upon his 
arrest was charged with five bank robberies (113-4). He 
pleaded guilty to those five and agreed to cooperate upon a 
promise by the Government that the prosecutor would recommend 
a twenty-year sentence for the five crimes (114) and not 
prosecute for eight other robberies (115).* In addition to 
the bank robberies. Burton had been involved in a shoot¬ 
out while attempting to escape after one of the robberies, and 


x rpv 


me robbery involved in this case was one for which Bur¬ 
ton was not to be prosecuted (119) 
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had bean charged with attenoted murder in Connecticut (115) 
for which he had been convicted and sentenced to a term of 
16 to 32 years.* 

Burton described how ho, appellant, and Pope** 
robbed the bank. According to Burton, he discussed the rob¬ 
bery with appellant and Tape about a we ,-k c afore it took 
place, at which time they drove to the bank, wont in, re¬ 
viewed the escape route (127), and decided to use an A&P park¬ 
ing lot to change cars (118). 

On the day before the robbery they met at Pepa 1 s 
house and reviewed the equipment to be used (128A), including 
three loaded guns (129). All the equipment was put in a 
sack which v/as then placed in a white Volkswagen belonging 
to Gwenn Fortran, Burton's girlfriend (130). The three r.en 
agreed to neet at the Stratford botor Inn after the robbery (130) 

According to Burton, they met the next morning. 

Burton was in the Volkswaqon and appellant and Pepe in Pepe 1 s 
Cadillac (131). They parked the cars in the A&P parking lot 
(131). They then stole another car, a green Mercury (132), 
and returned to the A&P lot. 

After the bank robber*', they drove in the stolen 
car to the A&P parking lot and got into their own cars. 

* This term was to run concurrently with the 32-vear 
tern of imprisonment which had ultimately been imposed for 
the five bank robberies (115). 

** Burton said he had known Pepe for 15 years and appel¬ 
lant for two years (123). 
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They next met at the Stratford Motor Inn (14G). 
Burton arrived first and was met by appellant and Pepa, now 
in Pepe's Chevrolet (140). Appellant rented a hotel room 
(141). After going into the room, the men received a call 
from the desk and saw someone writina down their car li¬ 
cense place numoers (142). Suspicious, the three men left 
and wan c to the Howard Johnson Motel (142) . 

Robert Corcoran, an employee of the Stratford 
Motor Inn, (314), signed in a guest on October 30, 1972. 

He noticed that after reaisterinn the nuest was speaking 
with two other men (322) near a Volkswagen and a Chevrolet 
parked outside ( 32 3) . lie noticed that the driver's licenses 
listed on the motel registration form differed from the li¬ 
censes on the two cars and changed the license numbers on 
the card to J.P. 9934 (Chevrolet) and L.Ii. 430C (Volks- 
wagon) (323). Mr. Corcoran could not identify the guest who 
reaistered. A Government handwriting expert testified that 
appellant's fingerprints were on the Howard Johnson Motor 
Lodge registration card (251) stamped October 30, 1972, 
at 2:41 p.m. (241). 

In defense, Anderson Atkinson testified that while 
he was in prison with Burton they became good friends and 
that Burton said he was going to frame appellant and Pope so 
as to protect himself and his friends (355-372). 










Florence Stefane testified on behalf of appellant. 
She testified that she had met him at the bar where she work¬ 
ed, and that she had also met Burton there (40). She said 
that on one occasion she had heard Burton threaten appellant 
(404). She said that she had had a date with appellant on 
October 30 , 1972 , and that anoellant •-»ot to liar house at 
about 9:30 a.m. (399). About an hour later tney drove in a 
car borrowed from Pepe to Pepe's house (400). They arrived 
there at about 10:30 and stayed for about an hour (401). 

9 

Then they drove, again in Page's car, to West Haven for lunch 
(402). After lunch, they went to the Stratford Motor Inn 
(412) and appellant registered (413) . While they were still 
in the parkina lot, a white Volkswagon driven by Burton drove 
up (413). After a short conversation with Burton, appellant 
drove Mrs. Stefane to the roam, and after a few seconds. 
Burton knocked and asked to use the room (416). They then 
drove to the Howard Johnson Motel (417). 

Mrs. Stefane testified that appellant was arrested 
at her home, but that at the time the agents came, she did 
not know appellant was in the house because she had arrived 
home only a few minutes earlier (445-446). 

Rhonda Pepe testified on behalf of Pepe. She cor¬ 
roborated Mrs. Stefane's testimony that appellanc had bor¬ 
rowed Pepe 1 s car and that Mrs. Stefane and appellant had 
visited the Pepe household at about 11:30 a.n. on October 30. 
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In rebuttal, the Government called FBI agent 
George Phillips, who testified that he was watching the hone 
of .Mrs. Stefane. lie entered her home, looked for appellant, 
and found him hiding behind a partition in the attic (517) 
Counsel for apnellant requested that the iudge 
instruct the jurors as to "an alibi charge to the effect 
that they may find that alibi is sufficient to create a rea¬ 
sonable doubt where it otherwise would nor have been"(558). 
Judge Frankel responded: 

As to your request about alibi, it 
seems to me that I can't give it to you 
botn ways. [f I grant chat, I an going 
to give the thing a...ouL flight and the 
use of false nam.es. 


MR. THAU: 
draw it. 


in uhat ca 


se I witn- 


TllL COURT; If you withdraw it, then 
I let it go at. that. I am not sure I 
would give it to you anyhow, but I was 
trying to show you the implications of 
your position from my point of view. 

(559)* 

In the course of his charge ** to the jurors, the Judge de- 
reasonable doubt (6 31) and explained conspiracy, 
elaborating on the meanings of "knowingly and willfully" 


* At the conclusion of the evidence. Judge Frankel had 
ruled that he would not accept the Government's request to 
instruct the jury concerning the implications of evidence of 
flight, saying, "I don't charge about matters of fact as if 
they were legal things." 

charge is annexed as C to appellant's appendix. 
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(543-9). Ha also charged extensively on credibility of 
witnessas. 

At the conclusion of the charge trial counsel for 

appellant requested an alibi charge. 

MR. THAU: Your Honor, the Court 
charged at great length or. •■i 11 fulness 
and knowingly, and so on, almost pre¬ 
suming that the Defnedants [sic] had 
been present at the bank, and that their 
intentions were in question or ought 
to be decided by the jury. 

Under these circumstances, I would 
ask the Court to charge additionally [sic] 
that in the event that they have a rea¬ 
sonable doubt that either or both of 
these Defendants was at Hyde Park at 
11:30 in the morning or thereabouts on 
October 30th, 1972, they should acquit, 
regardless of anything else in the case. 

(669) 

The Judae denied the request. 

After deliberations, the jurors convicted appellant 

and Pape. 
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ARCUMI 


THE REFU AL OF THE DISTRICT 
JUDGE TO GIVE THE JURY AN IN¬ 
STRUCTION OF THE DEFENSE OF 
ALIBI AS REQUESTED BY THE 
DEFENSE, WAS ERROR REQUIRING 
REVERSAL. 


The Government presented evidence orimarilv 


through the testimony of a highly impeachable co-cor.spir- 
ator that he, appellant and Pope had robbed a bank. Both 
appellant and Pena oresented alibi defenses. Appellant 


called, his former girlfriend, Florence Stefans, who testi¬ 
fied that she had a date with aooellant on the dav of the 


robber" and she datailed the events of the day. Pape's evi¬ 
dence cane through the testimony of his wife, who corrobor¬ 
ated Mrs. Stefane's version of the events as to the critical 


time period - approximately 11:30 a.m. on October 30, 1972. 
Both v/itnesses testified that they were with Pepe and appel¬ 
lant at Rene's home at this critical time. 


Defense counsel reauested that the District Judge 
instruct tae jury about the alibi defense. Counsel reauested 


. . . an alibi charge to the effect that 
they may find that alibi is sufficient to 
create a reasonable doubt where it other¬ 
wise would rot have been, 


(558) 





statins the 


f 

The District Judge refused to give the charge, 
evidence of alibi was a factual issue to be argued to the 
jury. At the end of the charge, counsel again renuested 
the instruction and again it was denied. 

It is establisned that, if requested, a defender.t 
is entitled to have the jury instructed as to a defense 
theory of the case which is supported by law and some evi¬ 
dence. Bird v. United St ates, 180 U.S. 358 (1901); 

United Stateg v. Tashnan, 478 F.2d 129 (5th Cir. 1973); 

United States v. V ole, 435 F.2d 774 (7th Cir. 1970); United 
States v. G rime s 413 F.2d 137G, 1378 (7th Cir. 1969); 

St rauss V. United States , 373 F.2d 413 (5th Cir. 1967;; 

Perez V. United States 297 F.2d. 12, 15-16 (5th Cir. 1363); 
Tatum v. United States , 190 F.2d 612, 617 (D.C. Cir. 1951). 
This general rule applies as well to a defense of alibi, 
and the failure to give an instruction to the jury on this 
defense is reversible error. United States v. Booz , 451 F.2d. 
719 (3d Cir. 1971), cert, denied , 414 U.S. 820 (1973); 

United States v. Megna, 450 F.2d 511 (5th Cir. 1971); 

United States v. yareus, 166 F.2d 497, 504(3u Cir. 1948); 
see United States v. Barrass o, 267 F.2d 908 (3d Cir. 1353). 

The primary puroose of giving a charge on a de¬ 
fense is to instruct the jurors as to the effect on the 
Government's burden of proof of the presentation of evidence 
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by the accused. This in turn affects the way in which the 

jurors evaluate the prosecution's case: 

If the accused renuests an instruction 
as to the burden of proof on his alibi, 
an instruction on the subject must be 
qiven so as to acquaint the jur - * with 
the law that the Governrent'u burden 
of proof covers the defense of alibi, 
as well as all othec phases of the case. 

Proof beyond a reasonable doubt as to 
the alibi never shifts to the accused who 
offers it, and if the jury's considera¬ 
tion of the alibi testimony leaves in 
the jury's mind a reasonable doubt 
as to the presence of the accused, 
then the Governrent has not proved the 
ouilt of the accused beyond a reasonable 
doubt. 

United States v. 

: '■ a reus , supra, 16G 

t? OfT 'hrv 

hue ..Iso United States v. .: joz, supra. 

Thus, it is critical for the jurors to under¬ 
stand th it the accused lias no burden of proof with respect to 
a defense, including alibi, united States v. Heedle , 463 
F.2d 721 (3d Cir. 1072); United States v. Houston, 434 F.2d 
513 (5th Cir. 1970) ; s ee also T homas v. United States , 213 
’•2d 30, 33 (9th Cir. 19o4) . All that need be done by the 
defense evidence of alibi is to create a reasonable doubt 
as to the defendant's presence at the scene of the crime 

' r _ itod 5tata3 r. Booa , upra ? Unit ■ ' States v. Houston , supra ). 

t».e i-i: jr no »d t bei ie /a that the defendant was eise- 


they roe' on 


i . h 


). a as to t a defendant's 


/ Mitii z' r 7! P 

o .... C01 i AVi 1 
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whereabouts at the tine of the crime. Unite d State s v. 

barrasso, supra . If such a doubt exists, the jurors r.ust 

accuit. 

Hera, counsel expressly requested the precise in¬ 
struction held by the courts r.o L? rtppro-'rxate end re¬ 
quired. The Judge refused to chares stating it was a fac¬ 
tual issue to be argued by counsel. However, as the prece¬ 
dents maxe clear, the presentation of evidence by the defense 
necessitates instruction on how the evidence is to be used 
by the jurors ir. de tannin in a whether the Government has mat 
x^s burden of proo.:, and this is a leral issue of great 
siunificance. 

me inclusion in the charge as it was given of 
an instruction that the Government has the burden of proving 
beyond a reasonable doubt does not cure the omission 
complained of here. The judee's responsibilitv is to ex¬ 
plain the relationship of the evidence (Bird v. United 
5 uates , supra ). In a case in which the defense presents 
evidence, a charge limited to explaininn the government's 
burden (632, 633) does not explain the relationship. In 
addition, an instruction that the defendant has no obligation 
to present evidence (632) obviously cannot cover the situa¬ 
tion in which testimony is given. 


i2 












The alibi 

October 30, 1972 and 
prior to that date in 
spiracy took place, 
had a reasonable douh 
at the robbery, they 
apnallant participate 
consideration, the Ji 
and intent vis a vie 
tion of that instruct 
without any explanat- 
to place the emphasis 
ratier than on the ci>. 
at the scene. This e 
of the defense on the 
defense was not worth 
factor that motivated 


for 

the 

instruction a 



It cannot b; 

fol 

love a 

by the renew. 

for 

chi 3 

appeal. Alt 

not 

purs 

ue his initia 1 


threatened to give an 


:nse related only to the events of 
1 not directly relate to the times 
:ich the Government claimed the con- 
aver, it is apparent that if the jury 
>3 to the presence of the appeiianc 
ild also reasonably doubt that the 
n plannma the robbery, with this 
''s extensive charge on knowledge 
; conspiracy (618-650) and his applica- 
to the substantive counts (655), 
that the defense was alibi, served 
the rental element of tile crimes, 
ion of appellant's physical presence 
isis must have diminis.led the impact 
rors and led them to believe that the 
isideration. It v/as indeed this 
“rense counsel to renew his request 
ie conclusion of the charge, 
jubted that the initial request, 
is sufficient to preserve the error 
rh defense counsel stated he would 
jouestj that occurred after the Judge 
truction on flight. This statement by 
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counsel in the f 2 of the threat is not a waiver. The 
Judas's bargain!. was premised upon his incorrect appraisal 
of the law. Whila the inference of consciousness of quilt 
from flight is, u■ler the law, factually permissible, it 
is of substantia-1 • less si-rnificar.es than giving the jury 
comolete ins true*., ms on the necessary basis for a finding 
of guilt. Counse did not ash that -he Judge not charge on 
consciousness of -nilt - it was a decision made by the 
District Judge alone. The erroneous appraisal by the 
Court is someth i that counsel should not be saddled with 
for indeed, it i bvious / that he could do nothing about it. 

The record shows .at counsel, realizir.er the sianificar.ee of 

an alibi instruct n, renewed his recuest at a time whan the 
Court could have led that instruction but that the reauest was 
summarily denied. The refusal to charge was fundamental 
error and the co . ction must be reversed. 
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CONCLUSION 


For the above-stated reasons, the judgement 
should be reversed and the case --.-pander] for a new trial 


Respectfully submitted, 
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